
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

* * * * * 

IN THE MATTER OF: 

0 COMPLAINT OF CHRISTOPHER L. 1 
LILLY AGAINST SOUTH ELKHORN 1 CASE NO. 8794 
SERVICE COMPANY 1 

O R D E R  

On February 8 ,  1983, Mr. Christopher L. Lilly, Secretary, 

Clemens Heights Neighborhood Association ("Association"), 1:flcd a 

complaint on Dehalf of the Association and momber-residents of 

the Clemens Heights Subdivision against the South Elkhorn Service 

Company ("South Elkhorn"). A petition signed by 6 8  of the 

rnember-residents was filed with the letter of complaint. The 

complaint questioned South Elkhorn's annual advance billing 

policy, rates and penalties in excess of those specified in the 

filed tariff, and inadequate sewage treatment. On February 11, 

1983, copies of the complaint and petition were forwarded to 

South Elkhorn with a request that South Elkhorn respond to the 

complaint. No response was received. Subsequently, by Order 

dated March 29, 1 9 8 3 ,  South Elkhorn was ordered to appear before 

the Commission on April 2 7 ,  1983, to give testimony regarding the 

complaint. The hearing was held as scheduled in the Commission's 

offices at Yrankfort, Kentucky. M r .  'I'cd Osbornc, Proeldent of 



South Elkhorn, appeared with his attorney, Hr. idney  Mar hall, 

J r .  Mr. Lilly appeared both as  attorney for the Assoc ia t ion  and 

as a resident of the Clemens Heights Subdivision, 

R a t e s  ana Penalties 

The South Elkhorn plant was constructed in 1968 prior to 

Commission jurisdiction over sewer utilities. South Elkhorn's 

tariff showing its existing rates was a c c e p t e d  by the Commission 

on January 2 2 ,  1975. South E l k h o r n  has not applied for an 

adjustment in rates since that time, South Elkhorn's tariff 

provides for annual single-family residential rates of $63 for 

the Robinwood and Waverly Subdivisions and $ 7 5 . 6 0  for Grasmere 

Subdivision and other users, and an annual rate of $200 for 

c h u r c h e s .  Rates are also prescribed for apartments and 

businesses; however, South Elkhorn has no customers in those 

classes. Mr. Osborne testified that residents in the Robinwood 

and Waverly Subdivisions are being charged $60 per year, Grasmerc? 

residents are charged $ 7 2  per year and churches are charged $100 

per year. There are no apartments, but duplexes are charged $100 

pet year p e r  unit. 

Since 1 9 7 5 ,  South Elkhorn h a s  extended its lines to serve 

the Clemens Heights, Plantation, Hidden Springs and High Plains 

'Transcript of Evidence ("T.E.*'). April 27, 1983, p .  5 9 - 6 2 .  
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S u b d i v i s i o n s .  R e s i d e n t s  i n  these a r e a s  are  c h a r g e d  $100 per 

y e a r ,  e x c e p t  P l a n t a t i o n  r e s i d e n t s  who are c h a r g e d  $72  p e r  y e a r .  2 

S o u t h  E l k h o r n  s t a t e d  t h a t  i t s  r a t e s  do n o t  cover costs of 

p r o v i d i n g  s e w e r  s e r v i c e  a n d  i n d i c a t e d  t h a t  p o s s i b l e  s a l e  of S o u t h  

E l k h o r n  to  t h e  C i t y  of L e x i n g t o n  w a s  i t s  r e a s o n  f o r  n o t  a p p l y i n g  

for a r a t e  i n c r e a s e .  3 

S o u t h  E l k h o r n  f i l e d  a n  o p e r a t i n g  a g r e e m e n t ,  b e t w e e n  S o u t h  

E l k h o r n  a n d  H i - A c r c s  Development  Company, d a t e d  F e b r u a r y  1 0 ,  

1 9 7 7 , 4  w h i c h  w a s  to be m a d e  a p a r t  of t h e  deed f o r  e a c h  p i e c e  of 

' p r o p e r t y  s o l d  i n  t h e  Clemens  H e i g h t s  S u b d i v i s i o n .  T h e  o p e r a t i n g  

a g r e e m e n t  p r o v i d e s  for  a n  a n n u a l  s e w a g e  r a t e  of $ 1 0 5  €or e a c h  

s i n g l c - f a m i l y  residence b e g i n n i n g  when a deed is d e l i v e r e d  t o  t h e  

p u r c h a s e r ,  o r  sewage  is d i s c h a r g e d  i n t o  the l i n e s ,  or  a w a t e r  

m e t e r  i s  i n s t a l l e d ,  w h i c h e v e r  o c c u r s  e a r l i e r ,  and t h e r e a f t e r  o n  

t h e  a n n i v e r s a r y  d a t e .  T h e  a g r e e m e n t  f u r t h e r  p r o v i d e s  €or  a l i e n  

o n  t h e  i n d i v i d u a l  pa rce l s  of d e v e l o p e d  p r o p e r t y  p l u s  1 0  p e r c e n t  

l a t e  payment  p e n a l t y  a n d  1-1/2 p e r c e n t  i n t e r e s t  p e r  month o n  l a t e  

payments a n d  t h e  costs of co l lec t ion .  

The  S o u t h  E l k h o r n  t a r i f f  does n o t  s p e c i f i c a l l y  a l l o w  

advance billing L,uL n t . a t c R  t-lint m w c r  r ~ n t ~ l  f n e n  are due ul,on 

T.E., pp. 6 9 ,  70.  

T.E., p .  63. 

South Elkhorn, Exhibit  No. 2. 
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presentation of the mailed statement and become delinquent 30 

days thereafter. A 10 percent late payment penalty and 6 percent 

annual interest are shown for single-family residences and 

apartments but not for businesses and other  users (churches, 

laundromat, car wash). South Elkhorn relied upon the operating 

agreement as authority for advance annual billing, rates, penalty 

and interest. 

The ASSOClatiOn objected to annual billing, billing for 

service prior to receipt of such service, payment of a penalty 

and interest on bills rendered in advance of service ,  and rates  

and interest in excess of those allowed by the tariff. Mr. Lilly 

stated that quarterly billing after service is rendered would be 

satisfactory.’ Mr. Lilly has not actually been charged a penalty 

or interest, although these provisions are stated on his bills, 

nor is he aware of others who have paid these charges. South 

Elkhorn has collected some penalties and interest, but did not 

know the amounts. Customers are billed once a year on their deed 

anniversary dates,  but are allowed to pay however they wish. 

Bills are not considered delinquent until a year from the billing 

date,’  South Elkhorn wishes to continue billing once each y e a r r  

b u t  w o u l d  allow payments to be made monthly or quartcrly. 8 

’T.E., pp.  2 9 .  30. 

%.E., pp. 27-29, 5 5 ,  Lilly Exhibit No. 2. 

7T,E., pp. 71, 7 2 .  

%.E., pp.  64, 7 2 ,  7 3 ,  78 .  
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Utility Construction 

South Elkhorn has expanded its sewage treatment plant and 

extended sewers to serve the Clemens Heights, Plantation, Hidden 

Springs, and High Plains Subdivision.' This construction is not 

considered to be in the ordinary course of business and s h o u l d  

have received Commission approval prior to construction. 

Adequacy of Service 

South Elkhorn appeared to be in violation of 807 KAR 

5:071, Section 5(1), at several times throughout calendar year 

1982 by polluting the South Elkhorn Creek. C:lrrently South 

Elkhorn's sewage treatment plant is being upgraded and has a new 

operator. lo With t h e  plant upgrading and the employment of a new 

operator, South Elkhorn now appears to be in compliance with 807 

KAR 5:071, Section 5(1), and is providing adequate service to its 

customers. 

FINDINGS 

The Commission, having reviewed t h e  evidence of record and 

being adv ised ,  is of the opinion and finds that: 

( 1 )  South Elkhorn is charging unauthorized rates to some 

of its customers. Residents of Robinwood and Waverly Subdivision 

should be charged $63 per y c a r .  Residents of Gtaemerc, Clcmcna 

H e i g h t s ,  Plantation, Hidden Springs  and tflgti PlajnR S u b d l v l e l o n R  

should be charged $75.60 per year, and churches should be charged 

~~~~ ~ ~ 

9 

10 

T . E . ,  pp. 69, 70. 

T . E . ,  pp. 74, 75- 
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$200 per  y e a r .  D u p l e x e s  s h o u l d  b e  c h a r g e d  per  u n i t  a c c o r d i n g  t o  

t h e  ra te  f o r  t h e  p a r t i c u l a r  s u b d i v i s i o n  i n  w h i c h  t h e y  are 

located. 

( 2 )  The o p e r a t i n g  a g r e e m e n t  b e t w e e n  S o u t h  E l k h o r n  a n d  t h e  

d e v e l o p e r  o f  t h e  Clemens  H e i g h t s  S u b d i v i s i o n  c o n t a i n s  p r o v i s i o n s  

which are i n  c o n f l i c t  w i t h  or c o n t r a r y  to  Commission p o l i c y  a n d  

r e g u l a t i o n s  a n d  S o u t h  E l k h o r n ' s  f i l e d  t a r i f f .  I n  i n s t a n c e s  where 

s u c h  c o n f l i c t  e x i s t s ,  t h e  Commission p o l i c i e s  a n d  r e g u l a t i o n s  

p reva i l .  S o u t h  E l k h o r n  s h o u l d  f i l e  r e v i s e d  t a r i f f  s h e e t s  s e t t i n g  

o u t  its rates, r u l e s ,  a n d  r e g u l a t i o n s  c o n s i s t e n t  w i t h  KRS Chap te r  

2 7 8 ,  C h a p t e r  807 of t h e  Ken tucky  A d m i n i s t r a t i v e  R e g u l a t i o n s  a n d  

t h e  f i n d i n g s  a n d  orders h e r e i n .  

( 3 )  S o u t h  E l k h o r n  s h o u l d  d e v e l o p  a s t a n d a r d  b i l l i n g  

p r o c e d u r e  for a l l  c u s t o m e r s  whereby  b i l l s  are r e n d e r e d  q u a r t e r l y  

a f te r  s e r v i c e  is r e c e i v e d  b a s e d  upon t h e  a p p r o v e d  ra tes .  The  

b i l l i n g  p r o c e d u r e  s h o u l d  i n c l u d e  t h e  d a t e s  b i l l s  are to  be mailed 

and  t h e  d a t e  d u e  a f t e r  which the late payment penalty will apply.  

( 4 )  Commission p o l i c y  p r o h i b i t s  d u a l  a n d / o r  compounded 

penalties on p a s t  d u e  bills. S o u t h  E l k h o r n  s h o u l d  delete  t h e  

i n t e r e a t  p r o v i s i o n  i n  I t s  t a r i f f  and  a p p l y  t h e  1 0  p e r c e n t  l a t e  

payment  p e n a l t y  u n i f o r m l y  to a l l  c u s t o m e r s  according to  the 

f o l l o w i n g :  

When a p e n a l t y  is assessed d u e  t o  l a t e  paymen t ,  
a n y  payment  r e c e i v e d  s h a l l  first be a p p l i e d  t o  
t h e  b i l l  for  s e r v i c e  r e n d e r e d .  I n  s u b s e q u e n t  
b i l l s ,  a p e n a l t y  s h a l l  not be assessed o n  a n  
u n p a i d  p e n a l t y .  A p e n a l t y  s h a l l  be assessed 
o n l y  o n c e  o n  each d e l i n q u e n t  b i l l i n g .  
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(5) South Elkhorn should file information regarding the 

Status of any sale negotiations w i t h  the City of Lexington. 

Further, South Elkhorn should be cautioned that, prior to any 

sale or transfer of its assets, application m u s t  be filed with 

the Commission for authorization to do so. 

( 6 )  The complaint of poor service and inadequate sewage 

treatment involving the alleged pollution of t h e  South Elkhorn 

Creek by South Elkhorn has b e e n  r e s o l v e d ,  and South Elkhorn is 

now providing adequate service to its customers as required by 

807 KAR 5:071, Section 5(1). 

( 7 )  KRS 2 7 8 . 0 2 0  requires jurisdictional utilities to 

request Commission approval prior to performing any construction 

not in the o r d i n a r y  course of business. In the future, South 

Elkhorn should receive Commission a p p r o v a l  p r i o r  to performing 

construction. The record indicates that South Elkhorn has 

n e i t h e r  sought  nor received approval in t h e  p a s t .  The Commission 

will tolerate no further violations of KRS 276.020 by South 

Elkhorn and w i l l  conRidcr tho levying of penalties against South 

Elkhorn in accordance with KRS 278.990 should there be any 

further performance of regulated construction without Commission 

approval. 

IT IS THEREFORE ORDERED that South Elkhorn shall cease the 

charging of unauthorized rates and shall charge the rates 

specified by its approved t a r i f f  as stated in Finding NO. 1 

herein. 
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IT IS FURTHER ORDERED that South Elkhorn shall develop a 

standard billing procedure for all customers for quarterly 

billing after service is rendered, including the dates bills will 

be mailed and the due date after which the late payment penalty 

shall apply. 

IT IS FURTHER ORDERED that South Elkhorn shall delete the 

interest provision from its tariff and shall apply the late 

payment penalty allowed by its tariff uniformly to all customers 

in accordance with Finding No. 4 herein. 

IT IS FURTHER ORDERED that within 30 days of the date of 

this Order, South Elkhorn shall file revised tariff sheets 

setting out its rates, r u l e s  and regulations in accordance with 

KRS Chapter 2 7 8  I Chapter 807  of the Kentucky Administrative 

Regulations and the findings and orders herein. 

IT IS FURTHER ORDERED t h a t  within 30 days of l iha date of 

this Order South Elkhorn shall file sufficient data to determine 

the status of any sale negotiations with the City of Lexington. 

IT IS F U R T H E R  ORDERED that South Elkhorn shall file with 

the Commission a copy of its monthly “Discharge Monitoring 

Report,’ which it currently files with t h e  Division of Water of 

the Natural Resources and Environmental Protection Cabinet for a 

period of 1 year from the d a t e  of this Order to insure compliance 

with 807 KAR 5:071, Section 5(1). 

IT IS FURTHER ORDERED that South Elkhorn shall o b t a i n  the 

approval of this Commission prior to performing any future 

construction which is governed by KRS 2 7 H . 0 2 0 .  

- 8 -  



I?’ IS F U R T H K H  ORDERED that South Elkhorn be and it hereby 

is advised that the Commission will consider levying penalties 

against South Elkhorn in accordance with K R S  278.990 should there 

be any further occurrences of performing regulated construction 

without Commission apl’roval.  

Done a t  F r a n k f o r t ,  K e n t u c k y ,  this 23rd day of June, 1983. 

PUBLIC SERVICE COMMISSION 

Vyce Cha i rman J 

Cornrn i ss i o n e  r 

ATTEST: 

Secretary 


